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EXECUTIVE SUMMARY 

As a part of its current review of broadcast ownership rules, the FCC commissioned 10 empirical 
studies to provide the Commission with guidance in its effort to determine if the rules remain 
necessary to serve the public interest.  Though these studies will be extremely influential in 
determining the rule changes that could dramatically alter the local media landscape, the 
Commission did not take the necessary steps to ensure that the research process was of the 
highest academic caliber and free of bias.  In fact, there is compelling evidence that the 
Commission designed and implemented the research studies with an eye towards producing 
reports that supported a pre-determined, pro-consolidation agenda—ignoring the strong evidence 
that the public interest would be better served by maintaining or strengthening the rules. 

In December of 2006, the FCC released a large amount of material pertaining to internal 
discussions on media ownership -- a release prompted by a Freedom of Information Act request 
and by Chairman Martin’s embarrassment over two leaked internal studies that were suppressed, 
despite the fact that they showed consolidation harming local media diversity. Among the FOIA 
documents was an internal paper authored by the FCC’s then Chief Economist, Leslie M. Marx, 
“Summary of Ideas on Newspaper-Broadcast Cross-Ownership.”  This internal paper reveals that 
the Commission designed and implemented the official ownership studies to support the 
agency’s effort to remove the newspaper-broadcast cross-ownership restriction with little 
consideration for the outcome that would best serve the public interest. 

The Chief Economist’s writing clearly demonstrates that the 10 official ownership studies were 
conducted not to produce an unbiased assessment of the public interest benefits of the 
Commission’s rules, but to provide academic cover to the Commission’s implementation of a 
pro-consolidation agenda.  The Chief Economist is candid in this intent when she discusses the 
research design of four of the ten studies, stating that her proposed studies “might provide 
valuable inputs to support a relaxation of newspaper-broadcast ownership limits.” 

Our analysis of the Chief Economist’s research plan reveals:  

 

The Commission’s research design attempts to equate the important public policy 
variables – competition, diversity and localism – with quantity and quality of news.  This 
false equivalence is in direct contradiction to the Commission’s goals as articulated in the 
Communications Act.   

 

The FCC’s research design shifts the research question from promoting the outcome goal 
of the “widest possible dissemination of information from diverse and antagonistic 
sources,” to finding no harm to the quality and quantity of information as a result of 
consolidation, a hypothesis that is contradicted by the FCC own data.   

 

The Commission’s Chief Economist incorrectly assumes that a competitive TV market 
ensures a competitive overall media market -- an assumption that, if adopted, would lead 
to single-firm dominance of many local news media markets. 

 

The research design assumes that different types of media are close substitutes, an 
assumption that is contradicted by the FCC’s own research.  
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The FCC’s research design sets the threshold for declaring a TV market “competitive” at 
the equivalent of 2.4 equal-sized voices.  This low level is based on a theory of 
“collusion” and economic efficiency from the antitrust laws that is inappropriate for the 
Communications Act. 

 
The Commission’s research design used backward looking averages of antitrust 
challenges that occurred in case-by-case reviews of mergers to set a forward-looking 
bright line standard to approve local media mergers.  This approach is completely 
inappropriate, and if implemented would lead to extremely concentrated local news 
markets. 

The FCC’s 10 official media ownership studies were born in this environment -- an environment 
where the overall principle that is supposed to guide the Commission’s work -- the proliferation 
of diverse and antagonistic, locally-focused news sources -- is tossed aside in favor of the 
principle of allowing unfettered local media market mergers regardless of the consequences.   

The FCC designed these studies with a predetermined outcome in mind and found researchers 
who would support that outcome.  Strikingly, though the Commission promised that the studies 
would undergo a process of academic peer-review, they are being released without such a vetting 
process.  This indicates that the Commission knows that its ideological, results-driven research 
process would not withstand close scrutiny.  The conclusions of these ten studies should be 
viewed in the context of this dubious process. 
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INTRODUCTION 

BIASING THE SCIENCE 

Manipulation and politicization of research has become a point of intense debate in a 
number of areas including public health,1 a long running battle over global warming research,2 

and recent revelations that Vice President Cheney intervened in environmental disputes, pushing 
a strategy that urged the Environmental Protection Agency to “match the science” as a basis for 
reversing a policy on water use.3    

The Federal Communications Commission has had its share of controversy over research.  
Last year several studies, which contradicted the direction that the agency had taken in its media 
ownership proceeding, but had never been published, became the center of a controversy when 
they were leaked to Senator Boxer.4  Ironically, when the most important of these studies was 
entered into the record and cited in the ongoing media ownership proceeding, a conservative, 
pro-deregulation organization filed a complaint, insisting that since the database had been 
destroyed by the agency, the studies could not be given any weight in the decision-making.5  
Instead of just “matching the science,” it would appear that the agency can just make the science 
disappear by withholding the findings and destroying the data.    

With the much anticipated release of the FCC research studies in the Media Ownership 
proceeding looming, this paper examines the questionable origin of the FCC studies.  It may 
seem odd to claim bias before the results are known, but that is very much the case in this 
instance because the choice of research questions and selection of researchers was biased.  By 
choosing to examine specific questions in specific ways, the agency established a results driven 
research agenda that loads the dice against certain findings.   

A paper authored by the FCC’s then Chief Economist, Leslie M. Marx, obtained in 
response to a Freedom of Information Act data request, shows that the agency set out to prove 
what it wants.  The paper entitled “Summary of Ideas on Newspaper-Broadcast Cross-
Ownership,”6 starts from the premise that the cross-ownership restrictions should be relaxed 
declaring “This document is an attempt to share some thoughts and ideas I have about how 

                                                

 

1 The Surgeon General complained about political restriction on the release of reports on public health (Gardiner 
Harris, “Surgeon General Sees 4-Year Term as Compromised,’ New York Times, July 11, 2007, “The 
administration, Dr. Carmona said, would not allow him to speak or issue reports about stem cells, 
emergency contraception, sex education, or prison, mental and global health issues.  Top officials delayed 
and tried to water down” a landmark report on second hand smoke, he said.  Released last year, the report 
concluded that even brief exposure to cigarette smoke could cause immediate harm.  Available at 
http://www.nytimes.com/2007/07/11/washington/11surgeon.html?ei=5070&en=41a75b50e45cc5c6&ex=1
185681600&pagewanted=print). 

2 Global Warming Controversy, available at http://en.wikipedia.org/wiki/Global_warming_controversy 
3 Jo Becker and Barton Gellman, “Leaving NO Tracks,” Washington Post, June 27, 2004, available at 

http://blog.washingtonpost.com/cheney/chapters/leaving_no_tracks/index.html. 
4 John Eggerton, “Boxer Produces Another Unpublished Report,” Broadcasting & Cable, September 18, 2006, 

available at http://www.broadcastingcable.com/article/CA6373194.html. 
5 Center for Regulatory Effectiveness,Re: The Ramifications of the Data Quality Act’s Third-Party Provisions for 

Defiing Localism in the Fcc’s Media Ownerhsip Rulemkings, May 3, 2003. 
6 Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast Cross-Ownership (June 15, 2006). 

http://www.nytimes.com/2007/07/11/washington/11surgeon.html?ei=5070&en=41a75b50e45cc5c6&ex=1
185681600&pagewanted=print
http://en.wikipedia.org/wiki/Global_warming_controversy
http://blog.washingtonpost.com/cheney/chapters/leaving_no_tracks/index.html
http://www.broadcastingcable.com/article/CA6373194.html
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the FCC can approach relaxing newspaper-broadcast cross-ownership restrictions.”7  The 
question of whether the ownership restrictions should be relaxed was not broached in the 
document.  As discussed below, the Chief Economist’s analysis was riddled with biased 
assumptions and framing of research questions. 

The purpose of the Chief Economist’s paper was to frame the issue and design research 
intended to support the foregone conclusion.  The section entitled Economic Studies to Support 
Newspaper-Broadcast Cross-ownership Limits makes no bones about the purpose of the studies, 
opening with the following sentence: “In this section I discuss some studies that might 
provide valuable inputs to support a relaxation of newspaper-broadcast ownership limits.”8 

Moreover, after presenting a strategy for framing the analysis in a manner that is most 
conducive to the foregone conclusion, it identified specific studies that would best accomplish 
the task.  Many of the thoughts and ideas put forward by the Chief Economist are really 
interpretations and arguments that belong in a final rule.  By putting them up front and using 
them to structure the research taints the whole process.  In short, the research is results-driven not 
objective analysis. 

As a consequence of this results-driven approach, key assumptions and hypotheses are 
biased in favor of finding what the Chief Economist wanted (see Exhibit 1). 

The Chief Economist’s paper went on to identify researchers who might be recruited for 
the job.  In the end, several of the studies and the researchers that the Chief Economist identified 
ended up on the list of studies that the FCC has commissioned.   

Perhaps the ultimate irony is that the results that the Chief Economist at the FCC wanted 
were, in fact, contradicted by existing research that the FCC had conducted in the wake of the 
judicial rejections of its efforts relax the cross-ownership restriction.  In essence, this was a 
determined effort to match its own science.  

OUTLINE OF THE PAPER  

The Chief Economist’s paper was divided into two main sections after the introduction – 
Overall Approach and Economic studies to support newspaper-broadcast cross-ownership limits.   
This paper follows that framework, identifying the key biases in each section.      

                                                

 

7 Marx, p. 3. 
8 Marx, p. 14. 



 

6

 
EXHIBIT 1: BIASED ASSUMPTIONS, RESEARCH HYPOTHESES AND CONTRARY EVIDENCE  

INCORRECT OR BIASED   ALTERNATIVE   CONTRADICTORY EVIDENCE 
HYPOTHESIS/ASSUMPTION HYPOTHESIS/ASSUMPTION      

OVERALL APPROACH 

Focus on a narrowing the range of Analyze full range of    
medium-sized markets where  possibilities     
limits might apply            

Selecting low threshold based      Supreme Court rulings indicate that the 
on antitrust      Communications Act has a different  

standard 

Using averages to set    Case by-case approach  Average challenge (HHI =3712) affords  
bright line thresholds and a     much less protection than no average 
lax standard lead to claim that      challenge (HHI=2472); 
¾ of TV markets are competitive     Even FTC applies different standards         

to different industries (oil industry         
HHI=1400);         
Using tradition standards, three-quarters         
of TV markets are highly concentrated;         
almost none are unconcentrated 

Assuming competition.  The competitiveness of the whole The large number of newspaper monopoly  
“If a TV market is competitive, market depends on the   and near monopoly markets  
whole market is Competitive” relative importance of the  and the importance of newspapers     

market segments and the structure call the incorrect assumption into    
of the non-TV markets  question   

INDIVIDUAL STUDIES 

Focus on quantity and quality  Focus on competition,    Suppressed study shows negative     
diversity and localism  impact of concentration  

Find “no harm”   Promote “widest possible     
dissemination”  

“A study that shows that few     The Nielsen data shows that 
consumers use newspapers and      TV and newspapers are overwhelmingly 
TV (or radio) as their primary     the dominant sources of news 
and secondary sources of       and information 
information for local public 
affairs would suggest that       The assumption of substitution between 
newspaper-TV (or newspaper     media is contradicted by prior FCC  
radio) cross-ownership      research 
would have little effect on the 
diversity of information available     Key role of newspapers in supply-side of 
in consumers’ primary and secondary    the news market is ignored 
sources of information” 

“A study that finds evidence that  The link between cross-ownership Some stations in large and small markets 
TV stations in small markets tend  and “avoided” curtailment is have curtailed news, while others in 
to shut down their news divisions   entirely conjectural, not empirical large and medium markets have 
would suggest cross-ownership in      increased news, so the assumed .   
small markets would not reduce       linkage between market size and 
and would potentially increase     quantity of output is questionable. 
dissemination of local news” 
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THE OVERALL APPROACH 

NARROWING THE FOCUS TO GET RID OF THE RULE 

Restricting the Scope of the Media Ownership Limits 

The overall approach was defined as follows: 

In markets with a large number of independent media outlets (particularly 
news outlets), we would not expect cross-ownership to harm competition, 
diversity or localism.  And, in very small markets, cross-ownership may be 
necessary to guarantee the survival of he news outlets that currently exist.  This 
leaves us with the question of whether cross-ownership restrictions are 
appropriate for medium-sized markets.  

The Chief Economist considered two scenarios. The first identifies a small range of 
medium-sized markets where cross ownership might be prohibited because there is not enough 
competition (as in large markets) and survival of the TV news operations is not in doubt (as in 
small markets) (see Exhibit 2).   

Exhibit 2: Small Number of Middle-Sized Markets Appropriate for Cross-Ownership 
Restriction Contemplated by the Chief Economist             

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast  
Cross-Ownership (June 15, 2006), p. 4 
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The second scenario kept the same threshold for the critical number of outlets for 

competition but assumed the range of small markets at risk would be much larger, thereby 
eliminating the medium-sized markets where cross-ownership restrictions may be appropriate 
(see Exhibit 3).   

Exhibit 3: No Markets Where Cross-Ownership is Appropriate Scenario Contemplated by 
the Chief Economist             

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast  
Cross-Ownership (June 15, 2006), p. 5 

Explaining this scenario, the Chief Economist wrote: 

In the case of the above figure, there is no range of market sizes where cross-
ownership restrictions are appropriate.  The very small markets are at risk for 
media failures in the absence of cross-ownership, and the larger markets have 
sufficient numbers of media outlets that cross-ownership would not be 
expected to have a detrimental effect on competition, diversity or localism.9 

The Other Possibility 

Having presented these two cases, the Chief Economist declared” [w]e need to determine 
which figure applies, and if it is the former, we must define the boundaries of medium sized 

                                                

 

9 Marx, p. 5. 
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markets.”10 The Chief Economist never considered the third possibility that the critical number of 
outlets necessary to ensure competition, diversity and localism might be higher, thereby 
expanding the range of middle-sized markets where cross-ownership limits may be appropriate 
(see Exhibit 4).  In fact, it is possible as shown below, that by standard definitions of 
competition, there are few, if any, markets in which cross-ownership would not harm 
competition, diversity and localism.    

Exhibit 4: Scenario Ignored by the Chief Economist: Higher Critical Number of Outlets 
Necessary to Ensure Competition, Diversity and Localism                        

The reason that the Chief Economist never considered the third case may have been that 
she assumed that an extremely small numbers of outlets is necessary to ensure competition, as 
will be shown in the next section  

IDENTIFYING THE “CRITICAL NUMBER OF OUTLETS:” SELLING DEMOCRACY SHORT  

The Chief Economist begins the discussion of the critical number of outlets to define a 
competitive market by acknowledging the existence of the Department of Justice/Federal Trade 

                                                

 

10 Marx, p. 5. 
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Commission Merger Guidelines,11 but then blows past the Guidelines to identify an extremely 
small number of outlets that are necessary to find a market competitive.   

Ironically, the Chief Economist only mentions that the Merger Guideline “describes 
markets with HHIs greater than 1800 as highly concentrated.”  The HHI,12 the measure the 
Guidelines use to describe market concentration is calculated by taking the market share of each 
firm in the market, squaring it and summing all the results.  The Chief Economist cites the 
relevant language about mergers in highly concentrated markets as follows: 

Mergers producing an increase in the HHI of more than 50 points in highly 
concentrated markets post-merger potentially raise significant competitive 
concerns, depending on the factors set forth in Section 2-5 of the Guidelines.  
Where the post-merger HHI exceeds 1800, it will be presumed that mergers 
producing an increase in HHI of more than 100 points are likely to create or 
enhance market power or facilitate its exercise.13 

The Chief Economist never mentions the threshold for moderately concentrated markets 
and the relevant language about mergers in that region that the Guidelines offer: 

b) Post-Merger HHI Between 1000 and 1800. The Agency regards markets in 
this region to be moderately concentrated… Mergers producing an increase in 
the HHI of more than 100 points in moderately concentrated markets post-
merger potentially raise significant competitive concerns depending on the 
factors set forth in Sections 2-5 of the Guidelines.14 

The Chief Economist expresses no interest in ensuring markets that are unconcentrated.  
Instead she moves in the opposite direction: 

This suggests that an HHI of 1800, or rounding up a bit, perhaps 2000 might 
be a reasonable threshold.  However, recent articles by Malcolm Coate of the 
FTC show that the FTC tends not to follow the guidelines, but rather tends to 
use higher thresholds for the competitiveness of a market.  In Coate’s data, the 

                                                

 

11 Department of Justice/Federal Trade Commission Merger Guidelines, 1997. 
12 William G. Shepherd, The Economics of Industrial Organization (Englewood Cliffs, NJ: Prentice Hall, 1985), p. 

389, gives the following formula for the Herfindahl-Hirschman Index (HHI):   

H Si
2

i 1

n

10,000  

where   
n = the number of firms  
Si = the share of the ith firm.  

The HHI is calculated based on ratios rather than percentages and the decimals are cleared by multiplying by 
10,000.  For ease of discussion the Court adopts the convention of describing the calculation in 
percentages.   

13 U.S. Department of Justice, Horizontal Merger Guidelines, revised April 8, 1997. 
14 Id. 
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average post-merger HHI for the mergers that were challenged based on the 
theory of “collusion” was 3775, and the average for mergers that were not 
challenged was 2472.  This suggests that perhaps an HHI above 3000 is an 
appropriate threshold. Coate states, “a collusion case with a post-merger HHI 
of 3712 has a 50% chance of a challenge.” 

The Chief Economist settles on an HHI of 3700 as the threshold below which cross-
ownerships mergers are to be allowed, over twice the highly concentrated threshold and almost 
four times the moderately concentrated threshold:  

In order to have a concrete number to work with, in what follows I use an HHI 
of 3700 as the threshold for markets to be competitive (markets with lower 
HHIs would be considered competitive and market with higher HHIs would 
not.  Obviously, the analysis could be repeated using different thresholds.15 

In essence, what the Chief Economist has done is declared that markets with the 
equivalent of 2.4 equal-sized outlets are sufficiently competitive to find that cross-ownership is 
not a threat to competition, diversity or localism. as shown in Exhibit 5.   

The HHI index can be converted to a number of equal-sized firms by simple arithmetic.16  
For example, in a market with 10 equal-sized firms, each firm would have a 10 percent market 
share.  The HHI would be 1,000, which is the threshold for a moderately concentrated market.  
The threshold for a highly concentrated market falls at approximately at the equivalent 5.5.equal-
sized firms.  It is important to remember that it is not only the number of firms that counts, but 
their size.  A market with one firm that had a 55 percent market share, four firms with 10 percent 
each and one with 5 percent would have an HHI of 3450, almost twice the level of 5.5 equal-size 
firms (HHI= (55)2 + (10)2+(10)2+(10)2+(10)2+(5)2.= 3450).    

The Chief Economist never questions whether it is right or wrong for the FTC to ignore 
its own Guidelines.  Even if a case could be made that a “collusion theory” is appropriate for the 
FTC under the Clayton Act, it is highly doubtful that a “collusion theory” is appropriate for the 
FCC under the Communications Act.  The Supreme Court has declared a very aggressive goal 
for and standards by which FCC regulation of media outlets is judged – “the widest possible 
dissemination of information from diverse and antagonistic sources is essential to the welfare of 
the public.”17   In cases leading up to the current proceeding, the courts have declared that the 
efficiency criteria that are paramount in antitrust cases, like the ones conducted by the FTC, can 
take a back seat to concerns about democracy.  As the D.C. Circuit stated in remanding the 
FCC’s duopoly rule,  

An industry with a larger number of owners may well be less efficient than a 
more concentrated industry.  Both consumer satisfaction and potential 
operating cost savings may be sacrificed as a result of the Rule.  But that is not 

                                                

 

15 Marx, p. 8. 
16 The HHI can be converted to equal-sized equivalents as follows:  

Equal-sized voice equivalents = (1/HHI)*10,000. 
17 Associated Press v. United States, 326 U.S. 1, 20 (1945) (hereafter Associated Press).  
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to say the Rule is unreasonable because the Congress may, in the regulation of 
broadcasting, constitutionally pursue values other than efficiency – including 
in particular diversity in programming, for which diversity of ownership is 
perhaps an aspirational but surely not an irrational proxy. Simply put, it is not 
unreasonable – and therefore not unconstitutional – for the Congress to prefer 
having in the aggregate more voices heard.18      

Exhibit 5: Choosing an Extremely Low Threshold for Competition                                   

                                                

 

18 Fox v. FCC, pp. 12-13. 
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The standard of 2.4 equal-sized firms is remarkably low if the aspiration is the “widest 

possible dissemination of news and information from diverse and antagonistic sources,” as 
suggested by Exhibit 6.  The standard chosen is barely more than a duopoly.  

Exhibit 6: Describing Market Structures  

Department Of Type Of  Equivalents In Typical       4-Firm  
Justice Merger Market  Terms Of Equal HHI In       Share 
Guidelines     Sized Firms  Media 
Concentration       Markets     

Monopoly   1a       5300+          ~100       

        Chief   Duopoly   2b  3000 -          ~100 
       Economist       5000 
       Threshold   

Dominant Firm  4<  >2500 
5    2000  80 

High         1800  60       
6    1667  67   

Tight Oligopoly      60 
Moderate  

Unconcentrated Loose Oligopoly   10   1000  40c         

Monopolistic Competition   

Atomistic Competition 50  200  8c    

a = Antitrust practice finds monopoly firms with market share in the 65% to 75% range.  Thus, HHIs in “monopoly 
markets can be as low as 4200. 
b = Duopolies need not be a perfect 50/50 split.  Duopolies with a 60/40 split would have a higher HHI. 
c = Value falls as the number of firms increases.    

Sources:   U.S. Department of Justice, Horizontal Merger Guidelines, revised April 8, 1997, for a discussion of 
the HHI thresholds; William G. Shepherd, The Economics of Industrial Organization (Englewood Cliffs, NJ: 
Prentice Hall, 1985), for a discussion of four firm concentration ratios.  

THE IMPACT OF CHOOSING A LOW THRESHOLD 

The implication of the extremely low threshold for the policy conclusion is readily 
apparent in the Chief Economist’s discussion of actual television market HHIs, as shown in 
Exhibit 7.  The HHIs shown are for TV advertising revenue.  The Chief Economist chose TV 
because “I would argue that if a TV market, taken by itself, is competitive, then the market for 
local news and information, which would include TV as well as local newspapers and radio, is 
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certainly competitive.”19  This assumption will be challenged below, but for the moment, we 
examine the implications of the choice of threshold for the policy conclusion based on the Chief 
Economists calculation of HHIs.  

By the standard of 2.4 equal-sized voices, only the 60 smallest markets would not be 
considered competitive (see Exhibit 7).  However, by a standard of an HHI of 2000 (5 equal-
sized voices), which the Chief Economist mentions as consistent with the Merger Guidelines, but 
dismisses quickly, one reaches a very different conclusion.  By that standard approximately 180 
markets would be considered non-competitive.  If the unconcentrated threshold is considered the 
standard, there are no markets that would be considered competitive.  

Exhibit 7:  The Impact of an Extremely Low Threshold for Competition               

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast  
Cross-Ownership (June 15, 2006), p. 8 

                                                

 

19 Marx, p. 5. 
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After discussing HHIs, the Chief Economist then examines the relationship between the 

number of stations in a market and the HHI, in an effort to draw a bright line.  Instead of having 
to calculate the HHI, the FCC would simply declare that in markets with more than some number 
of stations, cross-ownership is allowed.  The Chief Economist chooses six stations because there 
appear to be only a couple of markets with six or more stations that fall above the target HHI of 
3700 (see Exhibit 8).  Note, however, that the vast majority of markets fall above a target HHI of 
2000 and all markets fall above a target of 1000.  Note also how important it is to actually take 
market shares into account when analyzing market structures.  For example, consider the markets 
with 10 TV stations.  The HHIs range from about 1500 to 2500, with a mean of about 2000.  The 
average HHI in these 10 station markets is twice as high as it would be in a market with 10 
equal-sized stations, suggesting that each market has larger and smaller stations.  Counting 
stations without taking audiences into account misrepresents market structure and got the FCC in 
trouble in the last round of this proceeding.20 

Exhibit 8: Competitive Thresholds Defined by Number of Stations                

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast  
Cross-Ownership (June 15, 2006), p. 9. 

                                                

 

20 Mark Cooper, “When Law and Social Science Go Hand in Glove: Usage and Importance of Local and National 
News Sources – Critical Questions and Answers for Media Markets,” in Philip Napoli (Ed.) Media 
Diversity and Localism (2007).  
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The Chief Economist’s reliance on a backward looking study of FTC challenges to set a 

forward looking threshold of presumed competitiveness is fundamentally flawed for a number of 
reasons in addition to the fact that it sets a standard that is inappropriately low under the 
Communications Act.   

The FTC proceeds on a case-by-case basis, examining mergers individually and deciding 
whether to challenge and/or litigate.  The backward looking average of cases where there was a 
challenge is just that, an average.  Many cases were challenged where the HHI fell below the 
average.  Indeed, the Chief Economist notes that the average for cases where the FTC did not 
challenge was “only”2472.21  The Chief Economist is setting a bright line in which the FCC will 
not examine cases that fall on one side of the line.  If the Chief Economist wanted to play it safe, 
i.e. not allow mergers to go forward in markets where competition was at risk, she should have 
chosen the no challenge threshold (an HHI of 2400 (rounding down for caution’s sake).  That 
would have had a dramatic impact on the recommendations.  Looking back at Exhibit 7, that 
would have moved the threshold from markets ranked above 150 to approximately markets 
ranked above 60. 

Moreover, the FTC treats different industries differently because of their characteristics.  
For example, in the oil industry the FTC challenged four-fifths of the mergers where HHI’s fell 
in the range of 1400 to 1799.22  It would seem that citizens deserve at least the level of protection 
for democratic discourse as consumers of gasoline receive.  Giving citizens and democracy a 
little more protection than gasoline, suggests that using the unconcentrated threshold seems 
reasonable (HHI= 1000).23  

ANALYZING MARKET STRUCTURE 

As noted above, the Chief Economist tries to simplify the analysis by focusing on TV 
markets.  This is ironic, since the FCC has had its rules overturned because it failed to 
systematically look at all sources of information in the market.24  The simplification in the Chief 
Economist’s argument biases the analysis toward relaxing the rule. 

The central premise of the overall approach, that “if a TV market, taken by itself is 
competitive, then the market for local news and information, which would include TV as well as 
local newspapers and radio, is certainly competitive,” is not correct. The status of competition in 
the overall market depends on the relative importance of the other outlets and the structure of the 
other market segments.  A few simple examples demonstrate why this is an empirical question, 
not something that can be assumed (see Exhibit 9).  

                                                

 

21 Marx, p. 8. 
22 Federal Trade Commission, Mergers, Structural Change and Antitrust Enforcement (2004), Table 2-6.  
23 In Mark Cooper, “The Failure of Federal Antitrust Authorities to Protect American Energy Consumers From 

Market Power and Other Abusive Practices,” Loyola Consumer Law Review, 19:4, 2007, I argue that level 
of enforcement provided by the FTC to protect gasoline consumers was inadequate because the severe 
market fundamentals in the oil industry. I show that market power can be exercised in the range of 1000-
1400.   

24 Sinclair Broadcast Group v. FCC, 284 F.3d 148 (D.C. Cir. 2002). 
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Consider a market with four TV stations with equal market share.  This is certainly 

beyond the Chief Economist’s “competitive” level.  Assume a monopoly newspaper market, a 
very common situation in America.  Assume that newspapers have a 60 percent weight in the 
marketplace of ideas, while television has a 40 percent weight.  Although the television market is 
competitive, the combined media market would not be competitive.  As shown in section A of 
Exhibit 9, its HHI would be above 4000, well above the threshold declared by the Chief 
Economist. 

Exhibit 9:  Competitiveness of the Overall Market Cannot be Assumed based on the 
Competitiveness of the TV Market  

A.  MARKET SEGMENTS  COMBINED MARKET      
(60/40 Newspaper/TV) 

TV Market Newspaper      
Market 

TVA =  25% NPa = 100%  TVA = 10% 
TVB  = 25    TVB = 10 
TVC  = 25    TVC = 10 
TVD  = 25    TVD = 10      

NPa = 60 

HHI = 2500 10000    4000  

B. MARKET SEGMENTS  COMBINED MARKET      
(50/50 Newspaper/TV) 

TV Market Newspaper      
Market   Pre-merger  Post-merger 

TVA = 25% NPa = 100%  TVA =        12.5% TVB =          12.5% 
TVB  = 25    TVB =        12.5  TVC =          12.5 
TVC  = 25    TVC =        12.5  TVD =          52.5 
TVD  = 25    TVD =        12.5       

NPa =        50  NPa/TVA = 62.5 

HHI = 2500 10000           3125   4375   

C. MARKET SEGMENTS  COMBINED MARKET      
(50/50 Newspaper/TV) 

TV Market Newspaper      
Market   Pre-merger  Post-merger 

TVA = 25% NPa = 90%  TVA =      12.5%  TVC =            12.5% 
TVB  = 25 NPb = 10  TVB =      12.5  TVD =            12.5 
TVC  = 25    TVC =      12.5  NPa/TVA =    57.5 
TVD  = 25    TVD =      12.5  NPb/TVB =    17.5      

NPa =       45      

NPb  =       5   

HHI = 2500     6800    2675             3925   

The assumption that TV market competition ensures overall market competition is 
incorrect in another sense.  Recall that the Merger Guidelines are based on post-merger market 
concentration, not pre-merger concentration.  Even if the combined pre- merger market is 
competitive, that does not mean that the post-merger market would be competitive.  Section B of 
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Exhibit 9 assumes TV and newspapers have equal weight in the marketplace of ideas (which is 
what our survey results show).25  In that case the pre-merger market is competitive by the Chief 
Economist’s standard, but allowing a cross-ownership merger drives the overall market 
concentration above the competitive threshold of a 3700 HHI.  Section C of Exhibit 9 introduces 
a small second paper into the market.  In two newspaper markets, where one newspaper 
dominates, a similar post-merger effect would occur if both papers were to enter into 
combinations with TV stations.  Again the post-merger market would be above the Chief 
Economist’s threshold, even though the pre-merger TV and combined markets are below the 
threshold.  If the threshold were set at a lower HHI, the number of instances in which the claim 
that a competitive TV market ensures a competitive overall market or competitive post-merger 
markets would be much smaller.   

In fact, there are a large number of U.S. media markets that look like these two.  Many 
newspaper markets are dominated by a single paper.  In our comments to the FCC we identified 
67 markets with one or two newspapers and TV markets that were highly concentrated (by 
antitrust standards).26  There were only 10 markets on our list that overlapped with the list of 60 
markets that Marx found to have HHIs greater than 3700.  In short, correcting the assumption 
about the relationship between TV market competition and overall market competition could 
double the number of markets that would be considered at competitive risk from a relaxation of 
the ban on newspaper-TV cross ownership.   

ECONOMIC STUDIES: ERRONEOUS ASSUMPTIONS AND EFFORTS TO “MATCH THE SCIENCE”  

The fact that the four studies outlined by the Chief Economist all were included in the 
studies commissioned by the FCC suggests that the ideas and thoughts affected the research 
program.  This section examines some of the critical assumptions and formulation of the research 
hypotheses that set the scope of what can be found.   

Study 1: Consolidation and Ownership Affect Competition, Diversity and Localism 

The Chief Economist starts with the assumption that cross-ownership matters, but 
misrepresents the issue: 

In what follows, I assume that cross-ownership has the potential to decrease 
the quantity or quality of news coverage of local public affairs available in 
local media.  If it does not, then one could justify dropping or significantly 
relaxing the cross-ownership restriction on those grounds alone.27   

Note that the Chief Economists attempts to switch the standard from competition, 
diversity (antagonism) and localism to the quantity and quality of news coverage and local public 
affairs.  Quantity and quality are important, but if it is homogeneous and out-of-town, it fails to 
accomplish the goals of the Communications Act.  Dropping “competition, diversity and 

                                                

 

25 Mark Cooper, Abracadabra! Hocus-Pocus! Making Media Market Power Disappear with the FCC’s Diversity 
Index (July 2003). 

26 Id. 
27 Marx, p. 3. 
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localism” from the measure of outcome biases the framing of the question in a fundamental way. 
Mergers mean that an independent voice is lost, even if the quantity of output increases.  

Note also that the statement weakens the standard.  Instead of promoting diversity and 
localism, the Chief Economist settles for not harming quantity and quality. The research 
hypothesis, as stated by the Chief Economist, is framed incorrectly:   

Incorrect framing  Correct framing 
Does cross-ownership harm  Does Cross-ownership increase competition  
quantity and quality  or improve diversity and localism 

We might write off this switch of measures of policy outcomes, attributing it to a slip of 
the pen, but the Chief Economist used the correct policy outcomes – “competition, diversity and 
localism” – half a dozen times in the paper.  When the variables for the study are specified, they 
include “hours of relevant programming, ratings of relevant programming, awards won and local 
voter turnout,”28 but nothing about diversity or localism.   

This omission is notable, since the suppressed study and the destroyed data base had 
addressed this very issue.  It had labored to define the correct variables for competition, localism 
and diversity.   

The data set underlying the suppressed study was actually used to address two different 
television output measures.  One output measure was the quantity of local news.  The second 
output measure was the diversity of the output of local and national news.  Essentially, the 
database counted the number of minutes devoted to different types of stories. The localism 
measures are straightforward counts– the number of total news seconds, the number of local 
news seconds and the number of local-on-location news seconds.   

The diversity measure is more controversial.  The primary variable used was actually 
much more a measure of variety than diversity.  If one station devoted 30 second each to two 
different stories, both were counted as contributing to variety.  However, if two stations devoted 
30 seconds each to the same story, that was not counted as contributing to diversity at all.  Only 
if a station that “duplicated” the coverage of a story devoted more time to it, did it count as 
diversity and only the incremental time counted.  “[I]f any two or more local news stations 
broadcasts cover the same story on the same day only the second beyond the collective average 
of the respective overlapping broadcasts are counted as adding to diversity.”29 This is at odds 
with the fundamental definition of diversity as the Supreme Court interprets it.  “Antagonistic” 
reporting of the same events is essential to creating the “cross-lights”30 that reveal truth.  This 

                                                

 

28 Marx, p. 16. 
29 Peter J.Alexander and Brendan M. Cunningham, Same Story, Different Channel: Broadcast News and Information 

(October 4, 2004). 
30  This is Judge Learned Hand’s characterization of the issue in the District Court decision that led to the Supreme 

Court ruling in Associated Press. “It is only by cross lights form varying directions that full illumination 
can be secured. “ Justice Frankfuter elaborated in his concurrence in Associated Press: I find myself 
entirely in agreement with Judge Learned Hand that ‘neither exclusively, nor even primarily, are the 
interests of the newspaper industry conclusive, for that industry serves one of the most vital of all general 
interests: the dissemination of news from as many different sources, and with as many different facets and 
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measure severely undercounts that essential concept.  Nevertheless, it too contradicts the FCC’s 
conclusions.    

In some specifications, a more appropriate measure of diversity was used.  This “total 
DMA diversity” “counts the total time devoted to all unique stories covered.”31  This measure of 
diversity produced even more robust results confirming the negative effect of concentration on 
diversity. 

The primary finding of the localism study was that local ownership matters in the 
production of local news:     

The estimates presented in Section 4 suggest that local ownership may have 
significant implications for local content.  In particular, local ownership 
appears to increase total, local and local on-location news seconds.  Moreover, 
the increase in total news seconds from local ownership appears to be almost 
entirely driven by an increase in local news.32  

Owned-and-operated broadcast television stations produce less local news, but 
do not air significantly less total news or local on-location news.  Therefore, it 
appears that owned and operated stations substitute non-local news for local 
news (that is not on location).  This might indicate substitution of network 
feeds for on-location content.33     

Consolidation in the national television market does not improve the performance of the 
broadcast station owners.  This finding emerges in both the localism and diversity studies:   

As a local owner acquires television stations in more DMAs, they produce less 
total news.  The large (albeit statistically insignificant) point estimates from the 
local news and on-location local news regression indicate that the decrease in 
total news may be primarily driven by decreases in local and local on-location 
news seconds.34 

In short, our estimate suggests that increasing concentration appears to 
diminish diversity in local broadcast news both at the firm and market level.  
This result is robust to the measure of diversity used in estimation and emerges 
after controlling for possible endogeneity in market structure.35  

                                                                                                                                                            

 

colors as is possible.  The interest is closely akin to, if indeed not the same as, the interest protected by the 
First Amendment: it presupposes that right conclusions are more likely to gathered out of a multitude of 
tongues, then through any authoritative selection.  To many this is, and always will be, folly, but we have 
staked upon it our all. 

31 Id. p. 15. 
32 Anonymous, Do Local Owners Deliver More Localism? Some Evidence from Local Broadcast News (Federal 

Communication Commission, draft dated June 17, 2004), p. 14.. 
33 Id., p. 15. 
34 Id., p. 15. 
35  Peter J. Alexander and Brendan M/Cunningham, “Diversity in Broadcast Television: An Empirical Study of 

Local News,” International Journal of Media Management 6:177. 
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Conglomeration across media types does not improve the performance of the broadcast 

station owners:   

While newspaper ownership is not a significant factor, a local television station 
owner who owns a within-DMA radio station appears to produce significantly 
less local news, possibly because they substitute local radio news for local 
television news.36 

Our theoretical research suggests that media variety allows consumer to insure 
against the idiosyncratic nature of information from particular sources.  
Moreover, the empirical evidence we have assembled suggests that 
concentrated media markets exhibit more homogeneity in the information 
conveyed to consumers.  Such concentration can, therefore, inhibit the ability 
of individuals to derive a more stable payoff from media consumption.   

This finding implies that regulatory policy designed to protect and encourage 
competition simultaneously helps satisfy a second policy objective: diversity.37  

Specifically, using the relative station-level diversity metric, we find that as the 
structure of the market becomes more concentrated, relative diversity of local 
news content is diminished.  Importantly, this result is not robust to an 
instrumental variables specification. However, using the total market diversity 
metric, HHI is significant in OLS and robust to instrumental variable 
transformation.  Since the total market diversity metric is arguably superior to 
the incremental metric as a measure of overall diversity, this result is useful – it 
suggests that total diversity within a DMA is sensitive to the level of 
concentration.  Since we find that market structure plays an equally important 
role in determining product variety in national broadcasts, we are fairly 
confident of this finding.38 

The final sentence of the above citation indicates that the negative impact of 
concentration on diversity in local news also occurs for national news, even though the weak 
definition of diversity is used:  “In particular, we find that concentration displays a negative and 
significant relationship with national news broadcast variety.”39 

One can easily sees why the Chief Economist wanted to shift the focus of the analysis.  
One can hardly imagine a clearer set of findings that suggest that consolidation has a negative 
effect on localism and diversity.  The Chief Economist’s hope that a new study would show 
otherwise rests on an effort to change the focus of the study.   

                                                

 

36 Id., p. 14. 
37 Peter Alexander and Brendan M. Cunningham, “Public and Private Decision Making: The Value of Diversity in 

News,” in Philip Napoli (Ed.), Media Deiversity and localism: Meaning and Metrics (Lawrence Earlbaum, 
2007), p. 94. 

38 Peter J.Alexander and Brendan M. Cunningham, Same Story, Different Channel: Broadcast News and Information 
(October 4, 2004)., p. 24.   

39 Id., p. 20.    
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Study 2: Media Usage 

The above biases in the framing of research issues and questions affect the fabric of the 
research in a manner that favors finding that the rules can be relaxed.  Following from this bias, 
the substance of the studies is repeatedly framed to point in the same direction.  For example, the 
media utilization study is framed as follows:  

A study that shows that consumers use multiple sources of information for 
news about local public affairs, particularly sources such as the Internet or 
cable that would not be affected by cross-ownership between a newspaper and 
a local TV or radio station, would suggest that cross-ownership, even if it did 
reduce ownership diversity, would not have a significant detrimental effect on 
consumers.   In addition, a study that shows that few consumers use newspaper 
and TV (or radio) as their primary or secondary sources of information for 
local public affairs would suggest that newspaper-TV (or newspaper-radio), 
cross-ownership would have little effect on the diversity of information 
available in consumers’ primary and secondary sources of information.40  

This formulation implicitly assumes that the sources of information are substitutable, 
which is unsupported on both the supply and demand sides of the market. 

On the demand side, the FCC tried to show substitution between different types of media, 
but failed.  The FCC economist who was the author of the above observations on diversity and 
localism characterized the FCC’s weak findings on substitutability in an academic article as 
follows: 

Perhaps surprisingly, empirical evidence regarding substitutability between 
various media (e.g. television, radio, Internet, newspaper) for media consumers 
is scant... Waldfogel finds statistically significant positive relationships, 
implying complementarities, in his data, noting that people who use media of 
one type tend to use more total media in general. 

The significant coefficient from Waldfogel’s (2002) six regressions of media 
substitutability yield the following results: (a) 1 hour of Internet use subtracts, 
on average, approximately 4 minutes of broadcast television viewing; (b) for 
each instance of Internet news use, broadcast television news use is reduced by 
approximately 2½ minutes; (c) for every 1% increase in the cable penetration 
rate, the rate of increase in daily newspaper circulation per capita decline by 
18%; and (d) if daily newspaper circulation increases in number by 1, weekly 
newspapers decrease in number by 8. 

                                                

 

40 Marx, p. 15.  
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The strongest results from Waldfogel’s (2002) effort suggest that consumers 
may substitute between broadcast television and Internet use, although the 
magnitude of substation appears to be modest.41   

At the same time the Chief Economist’s hoped for outcome flies in the face of the 
existing evidence.  In the FCC’s study of usage, the newspapers and television were the most 
frequent source of news and information (see Exhibit 10). 

The Chief Economist notes that the research should focus on primary and secondary 
sources, but the statement of the hypothesis contradicts the evidence in the record.  In 2003, CFA 
placed in the record evidence on the primary and secondary sources of local news and 
information, which showed that newspapers and TV are even more dominant when viewed in 
that manner.42 

Exhibit 10:               

Source: Leslie M. Marx, Summary of Idea on Newspaper-Broadcast Cross-Ownership, June 15, 2006, p. 17, 
citing the FCC’s Nielsen survey.    

                                                

 

41 Peter Alexander and Brendan M. Cunningham, “Public and Private Decision Making: The Value of Diversity in 
News, “in Phil Napoli, (Ed.), Media Diversity and Localism: Meaning and Metrics 2007), pp. 83-84.  

42 Mark Cooper, Abracadabra! Hocus-Pocus! Making Media Market Power Disappear with the FCC’s Diversity 
Index (July 2003). 
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On the supply-side, the Chief Economist’s formulation ignores the fact that newspapers 

are frequently the primary original source of information for both cable, broadcast and the 
Internet.  The dominance of newspapers in the production of news was demonstrated in the 
proceeding, where we estimated that the typical newspaper has 65 newsroom staff, the typical 
TV station has 20 newsroom staff and the typical radio station has 3 newsroom staff.43  The Chief 
Economist implicitly assumes that the newspaper-cross ownership combination would not affect 
the ability of the other distribution channels to gain access to the news that had been made 
available to other sources.  However, one of the synergies claimed for cross-ownership is better 
access to the news.  One of the concerns about cross-ownership is the smaller number of entities 
that do investigative journalism.   

STUDY 3:  NEWS OPERATIONS 

The earlier discussion focused a great deal of attention on the question of the competitive 
threshold that would set the upper limit of the range of middle-sized markets where cross-
ownership limits would be necessary.  The Chief Economist also discusses the lower limit of that 
range – the small markets where cross-ownership is hypothesized to be necessary to preserve 
news outlets.  This is the second important element in relaxing the cross-ownership limit was to 
define small markets at risk of losing news production:  

A study that finds evidence that TV stations in small markets tend to shut 
down their news divisions would suggest that cross-ownership in small 
markets would not reduce diversity and would potentially increase the 
dissemination of local news. 44 

The Chief Economist analyzed a data set of curtailments in TV news output.  As the 
Chief Economist put it:  

[T]here is evidence that local television news is being curtailed in these 
markets because of the small size of the market, in which case joint ownership 
between a local newspaper and a local TV station might provide benefits to 
consumer by preventing further curtailment of television news.45 

There are several flaws in this framing of the issue.  The link between cross-ownership 
and avoided curtailments is entirely conjectural, not empirical.  The description of the study that 
is supposed to address this issue does not indicate in any way that this problem will be addressed.  
The presumed gain in television news output could come at the cost of newspaper output.  CFA 
comments in the proceeding make a strong case that this is a concern.   More importantly, the 
data cited by the Chief Economist leaves critical questions unanswered and the research design 
proposed does not answer them.  Curtailments occur in large and small markets, so the link 
between market size and curtailments is moderate weak at best (see Exhibit 11).  Expansions 

                                                

 

43 Mark Cooper, Abracadabra! Hocus-Pocus! Making Media Market Power Disappear with the FCC’s Diversity 
Index (July 2003). 

44 Marx, p. 15. 
45 Marx. P. 11. 
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have occurred in large and medium markets, so the link between market size and resources for 
news is moderate.   

Exhibit 11: Curtailments and Increased by Market Size                    

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast 
Cross-Ownership (June 15, 2006), p. 12.   
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Although the connection between market size and the curtailment/expansion is modest at 

best and its link to cross-ownership unproven, the Chief Economist tries to extract the conclusion 
necessary to eliminate the cross ownership rule.  Looking at the distribution of curtailments by 
the number of the stations in a market (see Exhibit 12), the Chief Economist argues:  

[M]arkets with six or more commercial TV stations are sufficiently 
competitive that cross-ownership is not a threat to competition, localism and 
diversity; and stations in markets with fewer than six commercial stations are 
at risk for news curtailments, which could potentially be prevented by allowing 
cross-ownership.46   

Exhibit 12: Market Size and the Incidence of Curtailments           

Source: Leslie M. Marx, Summary of Ideas on Newspaper-Broadcast 
Cross-Ownership (June 15, 2006), p. 12.  

Looking at Exhibit 12, it is not clear why the threshold of markets with six stations is 
chosen, other than the fact that it accomplishes the goal of eliminating the newspaper-TV cross-
ownership.  The obvious break point is markets with only one station.  This represents about a 
half-dozen markets only.  One might ague that markets with 2 and 3 stations are a distinct group. 
This would raise the total to less than three dozen markets.    Beyond markets with one station, 
the function is continuous and the incidence of curtailments is about 30% or less.   

                                                

 

46 Marx. p. 13.  
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In defining the study of curtailments, the Chief Economist has overreached in assuming 

the conceptual foundation of the study and the thresholds that are suggested.  Since the 
competitive threshold was set at markets with six or more stations and the “at risk” markets are 
defined as those with five or fewer stations, the cross-ownership rule conveniently disappears.  

Study 4: Viewpoint Diversity 

The fourth study is a reprise of an earlier study by Pritchard that was heavily criticized 
for weak methodology.  The study design is intended to correct many of the flaws in the earlier 
study by building a large sample.  However, it explicitly is aimed at national, not local news, and 
is dependent on development of measures of slant or bias.  “For each newspaper/TV pair (both 
cross-owned and non-cross-owned), determine whether the outlets exhibited similar or divergent 
slants in covering a particular national political event. Develop a method for evaluating and 
scoring the slant of each newspaper and TV station.” 47  

Focusing on national events fails to provide a proper basis for analyzing the impact of 
cross-ownership for a number of reasons.  First, the analysis should focus on localism.  Second, 
as we have shown in our comments, media owners may behave very differently when they have 
direct ownership interests at stake.  This is much more likely to be the case with local events 
(like funding a stadium).  Third, national events tend to “compel” coverage, whereas local events 
can be ducked.   

CONCLUSION 

The furor over the suppressed studies and the subsequent lack of action in that matter 
may have diverted attention away from the more important bias in the FCC’s research agenda.  
The bias introduced into the research agenda by the loaded framing of questions, selection of 
research topics and recruitment of researchers is more subtle but in some ways more pernicious. 
Conducting “objective” research on “subjectively” framed research questions gives a veneer of 
validity to results driven research.    

The FCC did not subject the research design to external review, did not select researchers 
subject to a competitive bidding process, and has not subjected the studies to a formal peer 
review prior to publication.   As we have shown, it is possible to reframe questions and research 
hypotheses in a more balanced manner, but this analysis of the Chief Economist’s research plan 
should be a source of great concern.   

                                                

 

47 Marx, p. 26. 


